         Open Letter to the Council of Representatives and the Ethics Committee on the                             
                                      Ethics Committee Report on of rule 1.02
                                              Frank Summers, Ph.D., ABPP

In August of 2005, the Council of Representatives (COR) voted to ask the APA Ethics Committee (EC) to review the discrepancy between Rule 1.02, which is in the enforceable section of the Code, and the language found in the non-enforceable Introduction.  According to the latter, in cases of unresolvable conflict between the law and the Ethics Code, the psychologist “may adhere to the requirements of the law, regulations, or other governing authority in keeping with the basic principles of human rights.”  Rule 1.02 contains the same language except that it does not contain the phrase “in keeping with basic principles of human rights.”  It is this difference that motivated the request by the COR.    

After four years, the EC has just issued its report to be voted on by COR at the August convention.  Crucial to the context of the report is the release of a public statement by the EC that it is unethical for a psychologist to participate in torture, and there are no exceptional circumstances that would justify participation in torture.  With regard to Rule 1.02, the EC report proposes no change in Rule 1.02, that is, the Committee decided neither to add the phrase “in keeping with the basic principles of human rights” to the enforceable section of the Ethics Code, nor change it in any other way.  The purpose of this open letter to APA is to examine the reasons given by the EC for its decision.


The first reason offered is that to add the phrase in question “has implications across a broad range of psychologists’ work that have yet to be fully explored” and that to accomplish this task “a careful review of the entire Code will be necessary” requiring the assistance of psychologists across the profession.  Therefore, the Committee concluded, it is not advisable to add the phrase “in keeping with basic human rights” because its implications have not been “explored.”


If it is not a good idea to change the Code without exploring its implications for psychologists’ activities and the Code as a whole, one wonders why the Committee did not undertake this exploration.  It is difficult to see how the Committee can have executed its responsibility in good faith without looking at the implications of the change it was supposed to be evaluating.  The membership has waited for four years for the EC to act, ample time for the Committee to investigate the implications of the proposed change.    Basically, the EC failed to consider the ramifications of changing Rule 1.02 and then gave its own inaction as a reason for not making the change.  It would be as though a Congressional committee were charged with investigating whether a law should be changed and then after not considering the implications of the change, used that lack of knowledge as a reason to not change the law.

Additionally, the claim that Rule 1.02 cannot be changed without a “careful review of the entire code” is blatantly hypocritical.   Seven years ago the EC added Rule 1.02-- an entirely new ethical standard with potential implications for every single element of the Code-- without either reviewing the entire Code or considering the implications for the rest of the Code.  It strains credulity to believe that a new rule that provides a potential loophole for every provision of the Code could be inserted without a review of the Code as a whole, but a modification of that rule requires a review of the entire Code.  

The second reason specified for maintaining 1.02 in its present form is that the current Code is “highly consistent with how other associations’ ethics codes address conflicts between ethics and the law.”  The EC concluded that the “vast majority” of these codes fell into 3 categories: those requiring following the law; codes that allow member discretion (into which the APA Code is placed); and codes that do not address the issue.  


Of the 50 professional ethics codes the EC reviewed, 25 (50%) do not address the issue.  The APA categorized 9 (18%) as requiring compliance with the law, however only 5 actually state this requirement, 2 others include provisions for ethics trumping the law, and 2 others are ambiguous on the issue.  Of the 16 codes (32%) that the APA placed in the “discretionary” camp, there is provision for ethics trumping the law in 7, and in the other 9, most require the psychologist to speak up to uphold ethical principles and exhort the psychologist to act in accordance with the Ethics Code.   Some simply require trying to resolve the conflict.  But, only one has the stipulation found in the APA Code that the psychologist may follow a “regulation or other governing legal authority” rather than its Ethics Code.  Adding the 5 “coercive” codes that require compliance with the law, only 6 of the 50 codes reviewed, or 12%, contained provisions for following the law over the professional ethics code.   
Contrary to its claim of being “highly consistent” with other professional ethics codes, the APA Ethics Code is one of only two codes out of 50 professional organizations with a provision for following “regulations or other governing legal authority” and 1 of only 6, or 12%, that gives precedence to the law over the professional ethics code.  If the APA wanted to codify the conflict between the law and ethics in accord with what most similar professional organizations do, it would rescind rule 1.02 because fully 50% of the professional codes reviewed make no mention of a conflict between law and ethics.  Before 1.02 was inserted, the APA code was much more consistent with that of similar professional organization than it is now.

Third, the EC expressed concern that the phrase “in keeping with basic human rights” “potentially mandates civil disobedience.  The problem here is that if the EC takes seriously its statement that engagement in torture is unethical and cannot be justified by any exceptional circumstances, then any psychologist ordered to participate in torture would be mandated to engage in civil disobedience without any change in 1.02, unless of course the torture statement is impotent.  The EC position either “mandates civil disobedience” or is proposing that its anti-torture statement is to be ignored.  But, the EC does not tell us which it is.  


This fact raises two more critical questions: Does the EC believe in its own torture statement?  And more deeply, why did the EC not raise the issue of conflict between the torture statement and Rule 1.02 which allows for circumventing the Ethics Code?  The most obvious problem with the EC leaving Rule 1.02 intact while adopting its supposedly unequivocal opposition to participation in torture is the conflict between the two when a “governing authority” orders the psychologist to engage in torture.  Which principle takes precedence?   The EC report is astonishingly silent on that critical point.   And without a clear statement on this issue the “torture statement” is meaningless.  The fact that the report makes no mention of this conflict tempts the conclusion that the EC does not take its torture statement seriously.  Not being in the Ethics Code, the EC anti-torture statement is purely aspirational and not enforceable.  If the statement were taken seriously, it would be in the Ethics Code, or, at a minimum, the EC report would state with the utmost clarity that the torture statement supersedes law and Rule 1.02.  
The fourth rationale for leaving Rule 1.02 unchanged is that adding the phrase “in keeping with basic human rights” could potentially require psychologists to break the law and, therefore, could affect the use of the Ethics Code by state licensing boards.  The EC wants jurisdictions to use the code, but because the proposed change would mean the Ethics Code would trump the law, licensing boards may not use the APA Code.  
This rationale means that the EC would rather have an ethics code used by state authorities that permits any of its principles to be violated in favor of following “a regulation or governing legal authority” rather than a code that must be followed but might not be used by licensing boards.  While it is not known whether licensing boards would stop using an APA Ethics Code without loopholes, such a code would require ethical behavior and disallow unethical behavior conducted according to a regulation or authority.  To sacrifice ethics for “usability” is to compromise the Ethics Code in favor of influence.  Ethics trumped by pragmatism is not ethics at all.

In short, there is no indication in the EC report that the Committee made any serious effort to review the possibility of amending Rule 1.02 in accordance with “basic human rights.”  If it had, it would have explored the implications for the profession and the Code as a whole of such a change during the four years it had to prepare the report.  If it had any genuine interest in changing 1.02, it would not raise the specious argument that the “whole code must be reviewed,” when it required no such review to establish 1.02 in the first place.  If it had any interest in changing 1.02, it would not have distorted data on other codes to make the APA Code appear to be in the mainstream of professional ethics codes, instead of on the periphery where it is.  (Of the 14 page report, barely two pages were devoted to the EC’s “analysis.”)
           The shame that belongs to the EC for this report derives not simply from what it has done, but equally from what it did not do.  There is no evidence that the EC contacted or consulted with a single human rights group, such as Human Rights Watch, Physicians for Human Rights, or the Center for Constitutional Rights.  Any of these groups would have been glad to work with the EC to make “in accordance with basic human rights” workable within the context of the Ethics Code.  A simple phone call to any human rights group would have led to suggestions such as using the International Covenant on Civil and Political Rights. Indeed, the use of that document to define “basic human rights” was proposed to the EC, and it ignored that suggestion.

The evidence is overwhelming that the EC saw its task as providing rationalizations to keep Rule 1.02 as it is, rather than discharging its duty to review how it could be changed in “keeping with basic human rights.”  The deceptions, manipulations, and distortions replete in this report all serve to provide transparent rationalizations to maintain the Nuremberg defense in the Ethics Code of the APA.  And that is why the COR should reject its recommendation.
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